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BENCH BRIEFS
________________
By Elaine Colavito

SUFFOLK COUNTY SUPREME
COURT
Honorable Paul J. Baisley, Jr.
Application by the petitioner for an
order directing the respondent, Suffolk
County Department of Social Services,
to return the subject infant to the petitioner, granting petitioner temporary
custody pending further order of the
court, and ultimately granting the petitioner full custody dismissed; petitioner
did not have standing.
In Roberta Williams v. Suffolk County
Department of Social Services, Suffolk
County Attorney’s Office and Wanda
Carter, Index No.: 15954/2014, decided
on March 30, 2015, the court denied the
application by the petitioner for an order
directing respondent Suffolk County
Department of Social Services to return
the subject infant to the petitioner, granting petitioner temporary custody pending
further order of the court, and ultimately
granting the petitioner full custody. In
denying the application, the court con______________________
By Ilene Sherwyn Cooper

APPELLATE DIVISIONSECOND DEPARTMENT
Attorney Resignations
The following attorneys, who are in
good standing, with no complaints or
charges pending against them, have
voluntarily resigned from the practice
of law in the State of New York:
Harold S. Bofshever
Marlies Braun
Gregory Thomas Brown
Sungah Annie De Chung
Rochelle Beth Hahn
Nicholas Brian Hoskins
Chris Jochnick
Miranda Blake Johnson
Tracy Jennifer Joselson
Tirtza R. Jotkowitz
Beth-Anne Keating
Christopher Lane
Steven Marchese
Joanna A. Medrano
Carlos J. Pimentel, Jr.
Kathleen Mary Scheidel
Michael Joseph Sinsky
Dominic Surprenant
Dennis Anthony Walter
Nancy Jear Waples
Attorney Reinstatements Granted
The following attorneys have been
reinstated to the roll of attorneys and
counselors-at-law:
Jan Alex Dash
Stuart H. Finkelstein
Joseph J. Milano
Attorney Resignations
Granted/Disciplinary Proceeding
Pending:

cluded that the petitioner did
petitioner did not have standing
to maintain the instant applicanot have standing to bring the
tion, it was unable to reach the
application. In rendering its
issue of what was in the best
decision, the court stated that
interests of the child.
social services law §383(3)
grants foster parents who have
Honorable Peter H. Mayer
had continuous care of an
Petition to enforce restricinfant through an authorized
tive covenant denied; petitionagency for more than 12
er failed to meet burden.
months the right to intervene in
Elaine Colavito
any proceeding involving the
custody of that infant. That
In In the Matter of the
provision, which is grounded in the prin- Application of Paul Gruskoff v. The
ciple that foster parents are essentially County of Suffolk, Tim Laube, as the clerk
contract-service providers, has been held of the Suffolk County Legislature, The
to be inapplicable to former foster par- Town of Huntington, and Anita S. Katz
ents, who have consistently been held not and Nick LaLota, as Commissioners of
to have standing, either to initiate a cus- the Suffolk County Board of Elections,
tody proceeding, or to intervene in one. Index No.: 6680/2015, decided on
While the court acknowledges with sym- October 14, 2015, the court denied the
pathy petitioner’s deeply rooted emotion- petition to enforce a restrictive covenant.
al attachment to the infant and the heart For the sake of brevity, the court noted the
wrenching separation that she was endur- pertinent facts as follows: After the
ing, the court was nevertheless con- Suffolk County Legislature held a public
strained to conclude that neither emotion- hearing on establishing a sewer district for
al relationship, nor petitioner’s status as a the property known as the Greens at Half
former foster parent was sufficient to Hollow, the Legislature adopted a
confer legal standing for the instant appli- Resolution authorizing the formation of
cation. Since the court found that the the sewer district, subject to the “affirma-

tive vote of a majority of the qualified
electors who are resident within the proposed sewer district.” Thereafter, the president of the intervener-respondent circulated a letter to the residents informing
them that the costs to them would increase
if the vote affirmed the adoption of the
resolution.
The petition here contended that the referendum could not stand because a restrictive covenant running with the land existed in which the residents of the Greens
were bound to consent to the formation of
the district. In denying the application, the
court stated that where one seeks to
enforce a restrictive covenant, the petitioner must show that three conditions have
been met in order for such covenant to run
with the land: (1) it must appear that the
grantor and grantee intended that the
covenant should run with the land; (2) it
must appear that the covenant is one
touching or concerning the land in which
it runs; and (3) it must appear that there is
privity of estate between the promise or
party claiming the benefit of the covenant
and the right to enforce it and the promisor
or party who rests under the burden of the
(Continued on page 27)

COURT NOTES
on the evidence adduced, and
Kevin R. Greco: By affithe respondent’s admissions,
davit, respondent tendered his
the court found that the speresignation as an attorney on
cial referee properly sustained
the grounds that he was the
the charges, and the motion to
subject of an investigation
into his professional misconconfirm was granted. In deterduct. He stated that he could
mining the appropriate measnot successfully defend himure of discipline to impose,
self on the merits against the
the court noted that the
charges. Further, respondent
respondent previously had an
Ilene S. Cooper
stated his resignation was
unblemished record, and had
freely and voluntary rendered, that he presented credible evidence of severe
was fully aware of the implications of and chronic medical adversities.
submitting his resignation, and that he Nevertheless, the court concluded that
was subject to an order directing that he the respondent had engaged in serious
make restitution and reimburse the misconduct. Accordingly, under the
Lawyers’ Fund for Client Protection. In totality of circumstances, the responview of the foregoing, the respondent’s dent was suspended from the practice
resignation was accepted and he was of law for a period of six months.
disbarred from the practice of law in the
Anthony D. Denaro: By decision
State of New York.
and order of the court, the Grievance
Committee was authorized to institute
a disciplinary proceeding against the
Voluntary Suspension
Edward J. Grossman: Motion by the respondent and the matter was referred
respondent to be suspended voluntarily to a special referee. The referee susfrom the practice of law due to medical tained the charges, and the Grievance
incapacity granted for an indefinite peri- Committee moved to confirm. The
od of time until further order of the court. respondent cross-moved to disaffirm
the report. Based on the respondent’s
Attorneys Suspended:
admissions, his sworn testimony and
Janet E. Conroy: By decision and the other evidence adduced, the court
order of the court, the Grievance found that the respondent failed to
Committee was authorized to institute competently represent his client and
a disciplinary proceeding against the neglected a legal matter. Accordingly,
respondent and the matter was referred the court found that the special referee
to a special referee. The petition properly sustained the charges against
alleged, inter alia, that the respondent the respondent, granted the commitmisappropriated funds entrusted to her. tee’s motion, and denied the responThe referee sustained the charges, and dent’s cross-motion. Despite the
the Grievance Committee moved to respondent’s claim of mitigating circonfirm. The respondent failed to sub- cumstances, the court noted the
mit any papers in opposition or in rela- respondent’s extensive disciplinary
tion to the motion. Accordingly, based history, which included seven Letters

of Caution and five Admonitions.
Accordingly, under the totality of circumstances, the respondent was suspended from the practice of law for a
period of six months.
Bill Tsoumpelis: Motion by the
Grievance Committee to suspend the
respondent from the practice of law
granted based upon the papers filed in
support of the motion and the respondent’s failure to oppose or submit any
papers in relation thereto.
Attorneys Disbarred
Donald C. Leventhal: By decision
and order of the court, the respondent
was authorized to institute disciplinary
proceedings against the respondent
based upon six charges of alleged professional misconduct, including failing
to re-register as an attorney with the
Office of Court Administration for
three registration periods, and failure to
cooperate with the Grievance
Committee in its investigation of seven
complaints. The respondent failed to
serve and file an answer to the petition
containing the allegations against him,
and the Grievance Committee moved to
deem the charges against the respondent established based upon his default.
The respondent did not oppose or
respond to the motion. Accordingly, the
motion by the Grievance Committee
was granted, and the respondent was
disbarred from the practice of law in
the State of New York.
Marijan Cvjeticanin: On June 29,
2015, the respondent was found guilty,
after a jury trial, in the United States
District Court, District of New Jersey,
of nine counts of mail fraud. He was
(Continued on page 24)
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Trusts and Estates Update
other than through an examination of
counsel; that the information sought was
relevant and privileged; and that the information was crucial to preparation of the
case. Specifically, the court found that
through the production of documents and
the deposition of the plaintiff, the defendants had obtained the information they
sought through other means, and had not
demonstrated that the deposition of plaintiff’s counsel was crucial to their defense.
Accordingly, the motion to quash was
granted, in part, and denied, in part, to the
extent that document production was

(Continued from page 18)

(Continued from page 4)

directed, and discovery from plaintiff’s
counsel was denied.
Stevens v. Cahill, Jr., NYLJ, Oct. 13,
2015, at 21 (Sur. Ct. New York
County)(Mella, S.)

covenant. The court concluded that the
petitioner failed to satisfy his burden of
showing by clear and convincing proof the
legal requisites necessary to enforce the
alleged restrictive covenant.

Note: Ilene S. Cooper is a partner with
the law firm of Farrell Fritz, P.C. where
she concentrates in the field of trusts and
estates. In addition, she is past-Chair of
the New York State Bar Association Trusts
and Estates Law Section, and a pastPresident of the Suffolk County Bar
Association.

Article 78 petition dismissed; untimely; even if timely, no prima facie case
established.
In In the Matter of the Application of
Sabrina Lilienthal v. General Counsel
State Division of Human Rights, Index
No.: 533/2015, decided on May 19, 2015,
the court dismissed the Article 78 action
filed by the petitioner. In rendering its
decision, the court noted that the petition
was not filed within the 60-day limitation
set forth in Executive Law §298. The
court further noted that the petitioner did
not file her original Article 78 action
challenging the order until more than 18
months after its service upon her.
Accordingly, the action was dismissed as
untimely. The court continued and found
that even if it had been timely filed, the
action would have been dismissed as she
failed to establish a prima facie case of
discriminatory treatment by the hospital
or that the respondent’s November 30,
2012 order was arbitrary or capricious.

Police Body, Dash Cameras
Dashboard Cameras are cited by law
enforcement agencies for, inter alia,
enhancing officer safety, simplifying
incident review and enhancing new
recruit and in-service training. Similar
to Dashboard Cameras, perhaps the
transparency provided by Police Body
Cameras will allow for greater government accountability and improve
officer training and safety.
New
York’s
“Freedom
of
Information Law is based upon a presumption of access. Stated differently,
all records of an agency are available,
except to the extent that records or
portions thereof fall within one or
more grounds for denial appearing in
§87(2)(a) through (i) of the Law.”9
Dashboard camera footage should be
considered by the courts as analogous
to body camera footage and should be
available pursuant to State and Federal
Freedom of Information Law.
Should the government fail to turn
over records, including those in electronic format, it must articulate the
reasons disclosure can be withheld.
FOIL requires a “particularized and
specific justification” for denying
access to demanded documents. While
the government may turn over certain
documentation, it may elect to redact
portions of the documentation within
the above mentioned exceptions.
Police Body Camera footage should be
no different.
The debate in New York is taking
form. On the one hand are the guided
protections against public disclosure
afforded by the legislature and the civil
right afforded by the Freedom of
Information Law. The Committee on
Open Government predicts that “in New
York police agencies may attempt to
block access based on Civil Rights Law
§50-a which makes confidential ‘[a]ll
[police] personnel records used to evaluate performance toward continued
employment or promotion...’ “ One
should note, however, that “police
departments who investigate persons
who are no longer their employees are
not conducting investigations of ‘personnel’ within the meaning of Civil
Rights Law § 50-a (1). The plain meaning of the word personnel identifies
individuals with some current employment relationship with an organization.”10 Accordingly, once an officer is
dismissed, one may be able to gain

Bench Briefs
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access to certain records, including
video footage. Even still, recent decisions may require an in-camera inspection of such records to determine
whether Civil Rights Law applies.
While the Committee on Open
Government asks for the outright repeal
of Civil Rights Law Section 50-a or,
alternatively, its amendment, New York
courts have yet to decide its scope of its
full protection and whether the need to
safeguard Police Body Camera footage
will overcome FOIL’s presumption of
openness and the public’s right to know.
With bodycams coming to a municipality near you, it is likely that we shall
soon find out.
Note: Recently named a SuperLawyer
Rising Star, Cory H. Morris maintains a
practice in Suffolk County and is the cochair of the Suffolk County Bar
Association’s Young Lawyers Committee.
He serves as a Nassau Suffolk Law
Services Advisory Board Member and is
an adjunct professor at Adelphi
University. (www.coryhmorris.com).
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Honorable William B. Rebolini
Motion to dismiss granted; notice of
conference given to all parties; plaintiff
failed to appear.
In Recep Kocyigit v. Robert Allmen and
Robert J. Allmen, Index No.: 13361/2014,
decided on October 5, 2015, the court
granted the motion to dismiss the action. In
rendering its decision, the court noted that
this matter appeared on the compliance
conference calendar on September 30,
2015 pursuant to order of this court dated
July 6, 2015. The court further pointed out
that proof of notice of such conference having been given to plaintiff, Recep Kocyigit,
by letter sent to him by his former attorneys
at his last known addresses on July 16,
2015. In granting the application, the court
found that the defendant appeared at the
conference and plaintiff failed to appear.
Accordingly, the action was dismissed
without costs or disbursements.

Suffolk County District Attorney, Paul
Squire, Staff Writer-Riverhead News
Review, Index No.: 2668/2014, decided
on April 8, 2015, the court denied the
plaintiff’s motion for preclusion. In
denying the motion without prejudice,
the court pointed out that the notice of
motion failed to set a return date for the
motion. This was a substantial defect.
The court reasoned that the failure to set
a return date in the notice of motion frustrated the core principles of apprising the
defendants with notice of the application
so as to afford them an opportunity to
present their objections.
Motion to compel granted; defendant
entitled to information to enable her to verify credit card debt claimed to be owed.
In New Century Financial Services, Inc.
v. Sharon A. Marino, Index No.:7859/2014,
decided on August 11, 2015, the court
granted the defendant’s motion to compel.
In granting the motion to the extent provided therein, the court noted that this action
was to recover monies allegedly owed on a
credit card account. The defendant denied
having a credit card with Citibank or the
plaintiff. During discovery, the defendant
sought more particular information about
the account in an effort to verify the debt.
Plaintiff failed to provide the requested
information about the purchases allegedly
made to her account. In granting the application the court stated that since the law
recognized that this court has general
authority to supervise disclosure, it was
appropriate that plaintiff be compelled to
provide the specific account information
that had been requested by the defendant.
Please send future decisions to appear
in “Decisions of Interest” column to
M.
Colavito
at
Elaine
elaine_colavito@live.com. There is no
guarantee that decisions received will be
published. Submissions are limited to
decisions from Suffolk County trial
courts. Submissions are accepted on a
continual basis.

Motion for preclusion denied; failure
to set return date in notice of motion
deemed substantial defect.
In Robert Love v. Thomas Spota,

Note: Elaine Colavito graduated from
Touro Law Center in 2007 in the top 6
percent of her class. She is an associate at
Sahn Ward Coschignano, PLLC in
Uniondale and concentrates her practice
in matrimonial and family law, civil litigation and immigration matters.

Volunteers for Veterans

(Continued from page 3)

grams to give lawyers basic training to
provide assistance with common legal
problems that veterans experience,” Mr.
Rosenberg said. “We also tried to
recruit volunteers to provide legal services. Calls come in and they are directed to people that can help them.”
The only way the program has
changed over the years, said Mr.
Rosenberg, is that it has become more
successful. More people know the program exists.
George Roach, a SCBA past president, is very involved with helping vet-

erans. He visits them at the VA hospital.
“Lots of times veterans will contact
the bar association and I go over and see
them if they need me,” Mr. Roach said.
“They are so grateful for the right information. It saves them a lot of grief.”
Mr. Block believed the day was a
success.
“The hope is that people who came
today will tell everyone they know that
is a veteran that the SCBA and Nassau
Suffolk Law Services are here to help,”
he said. “We are here to give them legal
services without any charge.”

