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BENCH BRIEFS

________________
By Elaine Colavito

Suffolk County Supreme Court
Honorable Paul J. Baisley, Jr.
Motion for summary judgment
denied. While it appeared from reading
his deposition testimony that he suffered from significant cognitive impairment at the time of his deposition, Mr.
Liuzzi evidently experienced lucid
intervals when describing the accident
in question.
In Karen A. Butts, as Administrator of
the Estate of John Liuzzi, deceased, v.
SJF, LLC, Advanced Dermatology, P.C.,
South Country Plaza Condominium,
Inc., J.M. Iaboni Landscaping, Inc., and
J.M. Iaboni SC Enterprises, Inc., Index
No.: 366791/10, decided on September
22, 2016, the court denied the defendants’ motions for summary judgment.
Defendants, South Country and
Iaboni moved for summary judgment
dismissing all claims against them on
the grounds that plaintiff was unable to
articulate what caused his fall, and that
plaintiff failed to show that South
Country had notice of any alleged dangerous or defective conditions. In
determining a motion for summary
judgment, the court pointed out that a
24

________________________
By Hon. Stephen L. Ukeiley

Bench Briefs
Excusing Jurors — Peremptory

party moving for summary
accident in question. Though
judgment must make a showmuch of his testimony was
ing of entitlement of judgconfused and occasionally
ment as a matter of law, tencontradictory, his lucidity
dering sufficient evidence to
with regard to his fall was
demonstrate the absence of
apparent during both examiany material issues of fact. If
nations before trial. However
the moving party produces
obtuse his description of the
the requisite evidence, the
cause of his fall was, he was
Elaine Colavito
burden then shifts to the nonable to specify the cause of it,
moving party to establish the existence namely a slippery condition caused by
of material issues of fact, which the pebbles strewn on the entrancerequire a trial of the action. Mere con- way’s inclined concrete surface. Thus,
clusions or unsubstantiated allegations the court concluded that moving defenare insufficient to raise a triable issue. dants failed to establish entitlement to
In deciding the motion, the court summary judgment.
must view all evidence in the light
Pre-answer motion to dismiss purmost favorable to the nonmoving party.
The court further stated that the owner suant to CPLR 3211(a)(1) denied; docor possessor of real property has a duty umentary evidence submitted did not
to maintain the property in a reason- utterly refute the factual allegations as
ably safe condition to prevent the a matter of law.
occurrence of foreseeable injuries. The
In 23 Three Mile Harbor, LLC v.
court noted that moving defendants ACB REO, Corp., Index No. 17283/15,
contended that Mr. Liuzzi was unable decided on October 24, 2016, the court
to identify the cause of his fall. The denied the defendant’s pre-answer
court found that while it appeared from motion to dismiss pursuant to CPLR
reading his deposition testimony that 3211(a)(1).
In denying the application, the court
he suffered from significant cognitive
impairment at the time of his deposi- noted that where a motion to dismiss is
tion, Mr. Liuzzi evidently experienced predicated on documentary evidence
lucid intervals when describing the pursuant to CPLR 3211(a)(1), the

Honorable Ralph T. Gazzillo
Motion for an order pursuant to
CPLR 3025(b), granting leave to add
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lenges is not unlimited.
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ing
on the basis
of raceclaimed
(id.).
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Dep’t
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Evelyn Castillo as a party defendant
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month’sthe
article
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complaint
to addof a
a cause
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series on
of action
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voirordire.
Section 13
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of the New York Civil Rights Law
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may be disqualiIn that
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from jury
serviceJose
“on Castillo
account and
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Company
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race,
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color,
national
oriJorge Castillo-Fernandez, et.al., Index
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or sex.”
Interestingly,
a violation
No.;
1210/13,
decided on
October of
24,
this
section
by “any
person
chargedby
2016,
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the motion
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plaintiff
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§
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part I, provided
the procedures
and protobe
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for-cause
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or prejudiced
by the
proposed
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case
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sufficiention
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or merits
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the motion to
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sufficient. Clause of
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the State
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discretion
to exercise
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chal-or
defendants
did not allege
prejudice
supruise on their part regarding the

motion may be granted only if the documentary evidence submitted utterly
refuted the factual allegations of the
complaint and conclusively establishes a
defense to the claims as a matter of law.
Here, the court found that the defendant’s selective and self-serving interpretation of the contract provisions failed to
meet the foregoing standard. The court
continued and states that it is well established that in determining the meaning of
contractual language, a court should not
read a contract to render any term, phrase
or provision meaningless or superfluous,
but should construe it to give effect to all
of the contract’s provisions. The defendant in interpreting the agreement renders paragraph 7 and 37 as conflicting,
and claims that paragraph 7 is superfluous. Consequently, the defendant’s submissions failed to utterly refute plaintiff’s claim that the representations in
paragraph 7 of the agreement required
the defendant to correct any preexisting
violations survive delivery of the deed,
notwithstanding plaintiff’s agreement to
purchase the property “as is.”
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